The Legality of Home Education
As an Educational Alternative
(info sheet, core 2)

Introduction
There is a growing body of substantial research worldwide into home-based education, which continually reinforces the positive benefits of home-based education, detailing the academic and socialisation outcomes as being, in the majority of cases, superior to mainstream educated children.

The right for parents to home educate their children is legal in all states and territories of Australia.  It is defined within the SA Education Act, 1972, and is further protected under the United Nations Declaration of Human Rights.  Parents are further legally enabled to pursue home education by clauses within the new Centrelink legislation in reference to the ‘return to work’ scheme for parents of school-aged children.

Prior to the age of 6 years and 7 months, there is no legal requirement for a child to attend school, or to apply for exemption from attendance at school.  In addition, there is also no legal requirement for a child to attend either kindergarten or pre-school.

SA Education Act, 1972
http://www.austlii.edu.au/au/legis/sa/consol_act/ea1972104/
Part VI:  Compulsory Attendance at Schools

Section 75 – Compulsory Enrolment of Children
(1)  A child of compulsory school age* must be enrolled at a primary school or secondary school (according to the educational attainments of the child).

(5)  If a child of compulsory school age is not enrolled as required by this section, each parent of the child shall be guilty of an offence and liable to a penalty not exceeding one hundred dollars.

(6)  The obligation of a parent under this section is discharged where the parent has supplied the head teacher of the school with the name, date of birth and place or residence of the child.

*child of compulsory school age” means a child of or above the age of 6 years but not under the age of 16 years.  The age of compulsory schooling increases to 17 years of age on January 1st 2009.
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Section 76 – Compulsory Attendance
(1)  A child is required to attend at the school for which he is enrolled on every day, and for such parts of every day, as instruction is provided at the school for the child.

(2)  Subsection(1) does not apply —

(b)  in respect of a child exempted from attendance in accordance with the provisions of this Part; or

(c)  in respect of a child for whom a parent presents, within a reasonable time, a prescribed reason for the non-attendance of the child at the school.

(3)  Where a child fails to attend school as required by subsection (1), each parent of the child shall be guilty of an offence and liable to a penalty not exceeding two hundred dollars.

(4)  It shall be a defence to a charge under subsection (3) that the failure of the child to attend school did not result from any failure of the parent to exercise proper care and control of the child.

(5)  This section does not apply in respect of a child exempted from attendance at school under this Part.

81A—Exemptions

(1)  The Minister may, by written notice, if the Minister considers it appropriate to do so, grant an exemption from a requirement of this Part in relation to a child, conditionally or unconditionally.

(2)  The Minister may, by written notice, if the Minister considers it appropriate to do so, vary or revoke an exemption granted under this section.

(3)  A person must not contravene or fail to comply with a condition of an exemption granted under this section.

Maximum penalty: $500
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Department of Education, Training and Employment document entitled “Administrative Instructions and Guideliens (Scholing Sector), Section 3: Student Matters”, August 2003.

Exemption from attendance

Principals have delegated authority from the Minister to approve applications for temporary exemption from school attendance for periods up to one calendar month.  Parents/guardians or caregivers should apply in writing and principals should advise approvals and non-approvals on school letterhead.
Copies of such advices are to be retained in school files, together with applications, and are to be made available to appropriate departmental officers as required.

Temporary exemptions exceeding one month, and exemptions for the purpose of Home Schooling are approved by the Executive Director Schools, on recommendation of the District Superintendent.

Procedures for the processing of applications for Home Schooling are available from the District Education Offices or from Operations Group (08) 8226 1263.

The Executive Director Schools has delegated authority from the Minister to approve applications for exemption from school for periods of one month or more, including for home schooling.  All applications for

· exemptions exceeding one calendar month; and

· home schooling

are to be set out on forms ED175 or a letter and addressed to the Executive Director Schools.

Universal Declaration of Human Rights, 1948
http://www.un.org/Overview/rights.html
(NB:  Australia is a signatory to the United Nations and therefore subject to it’s laws)
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Article 26

(1)  Everyone has the right to education.  Education shall be free, at least in the elementary and fundamental stages.  Elementary education shall be compulsory.  Technical and professional education shall be made generally available and higher education shall be equally accessible to all on the basis of merit.

(2)  Education shall be directed to the full development of the human personality and to the strengthening of respect for human rights and fundamental freedoms.  It shall promote understanding, tolerance and friendship among all nations, racial or religious groups, and shall further the activities of the United Nations for the maintenance of peace.

(3)  Parents have a prior right to choose the kind of education that shall be given to their children.

Centrelink ‘Newstart’ Requirements
(compulsory ‘Return to Work’ scheme)

http://www.aph.gov.au/senate/committee/clac_ctte/welfare_to_work/report/c02.htm
Exemptions for principal carer parents
2.17  Special family circumstances may make it appropriate for the participation requirements of the principal carer parents to be reduced or exempted.  Automatic exemption can be applied if:

*  the principal carer is an active, registered foster carer;

*  the parent is providing home schooling; or

*  the parent is facilitating distance education for their child.

2.19  An application for an exemption must have verifiable circumstances and will be assessed on a case-by-case basis for all groups other than active registered foster carers, parents providing home schooling and parents distance educating their children.  Any exemption will be subject to review and if the grounds for the period of exemption from participation no longer exists the exemption may be revoked.

If you are a ‘partnered’ parent then it applies if your youngest is 6 years old, however if you are a ‘single’ parent then it applies only if your youngest is 8 years old.
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Applying To Home Educate
Some people who choose to home educate their children also choose not to register with the Department of Education and Childrens’ Services (DECS) (commonly referred to as the Education Deptartment) for an ‘exemption from attendance at school’.  The reasons for this are many and varied.
However, if you choose to register with DECS then the following steps can be followed:

1. Enrol and/or remove your child from school (applies only if your child is already in school).
2. Contact DECS to ask for the information pack and forms to be sent out to you.
3. Complete the forms and return them to DECS.
4. A date to meet will be arranged to meet in your home to discuss your paperwork further.
5. The interview with the Project Officer will take place.
6. You will receive advice in the mail whether an exemption has been granted.
7. An annual review will be organised closer to the anniversary of your initial review.
For the yearly/annual review you will be sent a similar form to the initial application form, to be completed and returned, after which you will be contacted to set a date for a Project Officer to meet you again for a meeting/review.

Advice And Assistance
(
HEA (Home Education Australia, Inc)
http://www.hea.asn.au/
The HEA promotes the practice of home education in Australia and provides members with information, general and legal advice, insurance for HS events and work experience, and other benefits which would be difficult to obtain by individuals or smaller groups

(
Department of Education and Childrens’ Services (DECS – commonly referred to as the Education Department)  –  Ph 8226 1327

Has a list of registered home educators who are happy to be contacted
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(
Homeschool Australia FAQ
http://groups.yahoo.com/group/HomeschoolAustraliaFAQ/
(
Home Education SA
http://groups.yahoo.com/group/home-education-sa/
Author:  Marina Wright
Editor:  Vanessa Whittaker

The information provided herein is given in good faith, and great care has been taken to ensure that it is accurate,

however, we are not legal experts but, rather, experienced home educators (homeschoolers),

therefore, we advise that expert legal advice should be sought if you consider it appropriate.
